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State Director may authorize a shorter 
term. For loans made for a combina-
tion of loan purposes, the State Direc-
tor may authorize an accelerated re-
payment term of up to 10 years, not to 
exceed the final due date of the note. 
The interest rate will be as specified in 
(e)(4)(i) or (ii) of this section. 

(f) Cash sales. This paragraph applies 
to a sale of all real estate security. Be-
fore any cash sale, farmer program bor-
rowers must be sent Attachment l of 
exhibit A of subpart S of part 1951 of 
this chapter. When a cash sale of mort-
gaged real estate will not result in the 
secured debts being paid in full, the 
County Supervisor is authorized to ap-
prove the sale for an amount not less 
than the present market value of the 
property and release the Government’s 
liens, provided: 

(1) A substantial recovery can be 
made on the FmHA or its successor 
agency under Public Law 103–354 se-
cured indebtedness based on the recent 
appraisal report required by paragraph 
(a)(2) of this section. 

(2) All the proceeds are applied on the 
mortgage debts in accordance with 
their respective priorities except au-
thorized costs as specified in 
§ 1965.13(f)(2) of this subpart. 

(3) Any applicable requirements of 
subpart G of part 1940 of this chapter 
must be met. 

(4) The agency’s liens against the se-
curity property are not released until 
the appropriate sale proceeds for appli-
cation on the Government’s claim are 
received. The release will be made on 
forms approved or prepared by OGC. 

(5) If the sale of all security results 
in less than full payment of the debt, 
the borrower may submit a request for 
debt settlement. The servicing official 
will consult with the County Com-
mittee before determining if the bor-
rower’s account can be debt settled in 
accordance with subpart B of part 1956 
of this chapter. 

[51 FR 4140, Feb. 3, 1986, as amended at 51 FR 
13482, Apr. 21, 1986; 51 FR 45440, Dec. 18, 1986; 
53 FR 35795, Sept. 14, 1988; 56 FR 6954, Feb. 21, 
1991; 56 FR 12646, Mar. 27, 1991; 56 FR 15830, 
Apr. 18, 1991; 58 FR 44752, Aug. 25, 1993; 58 FR 
52654, Oct. 12, 1993; 60 FR 28321, May 31, 1995; 
60 FR 55122, 55147, Oct. 27, 1995; 62 FR 10158, 
Mar. 5, 1997; 64 FR 62569, Nov. 17, 1999; 68 FR 
7701, Feb. 18, 2003; 69 FR 5267, Feb. 4, 2004] 

§ 1965.27 Transfer of real estate secu-
rity. 

When the mortgage requires the con-
sent of the Agency to any proposed sale 
or other transfer of real estate secu-
rity, the borrower should be reminded 
that before firm agreements have been 
reached with a purchaser of all or a 
portion of the security, the borrower 
and purchaser should contact the 
County Supervisor concerning the pro-
posed sale. Farm Loan Programs (FLP) 
loan borrowers must be sent attach-
ment 1 of exhibit A of subpart S of part 
1951 of this chapter within 3 working 
days after the borrower contacts the 
County Supervisor inquiring about a 
transfer. If a proposed sale would not 
result in the FLP accounts being paid 
in full at the time of sale, the County 
Supervisor should explain thoroughly 
the requirements of this section and 
§ 1965.13 or § 1965.26 of this subpart, as 
appropriate. When the transferor is re-
ceiving a substantial down payment 
from the sale of the property, the pur-
chaser must be required to contact 
other sources of credit in an effort to 
secure a loan for repayment of the FLP 
loan(s) in full. Transfer with assump-
tion of real estate security on NP 
terms will be in accordance with sub-
part J of part 1951 of this chapter. 
When real estate security, including 
water, access development or other 
rights is to be sold and the mortgage 
requires the Agency’s consent to the 
sale and the transaction cannot be ap-
proved under the appropriate sections 
of this subpart, the account will be liq-
uidated as required in § 1965.26 of this 
subpart or will be handled in accord-
ance with § 1965.27 (g) of this subpart. In 
accordance with the Food Security Act 
of 1985 (Pub. L. 99–198) after December 
23, 1985, if a loan is being transferred 
and assumed by an eligible or ineligible 
transferee, and if an individual or any 
member, stockholder, partner, or joint 
operator of an entity transferee is con-
victed under Federal or State law of 
planting, cultivating, growing, pro-
ducing, harvesting, or storing a con-
trolled substance (see 21 CFR part 1308, 
which is exhibit C to subpart A of part 
1941 of this chapter and is available in 
any agency office, for the definition of 
‘‘controlled substance’’) prior to the 
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approval of the transfer and assump-
tion in any crop year, the individual or 
entity shall be ineligible for a transfer 
and assumption of a loan for the crop 
year in which the individual or mem-
ber, stockholder, partner, or joint oper-
ator of the entity was convicted and 
the four succeeding crop years. Trans-
feree applicants will attest on 410–1, 
‘‘Application for Services,’’ that as in-
dividuals or that its members, if an en-
tity, have not been convicted of such 
crime after December 23, 1985. 

(a) [Reserved] 
(b) General policies. The following 

general policies will be applicable when 
an FmHA or its successor agency under 
Public Law 103–354 borrower transfers, 
or proposes to transfer, real estate 
which is security for an FmHA or its 
successor agency under Public Law 103– 
354 loan(s). The loan account(s) will be 
assumed by use of Form FmHA or its 
successor agency under Public Law 103– 
354 1965–13, ‘‘Assumption Agreement for 
Farmer Program Loans,’’ Form FmHA 
or its successor agency under Public 
Law 103–354 460–9, ‘‘Assumption Agree-
ment (Same Terms—Eligible Trans-
feree),’’ or Form FmHA or its successor 
agency under Public Law 103–354 1965– 
15, ‘‘Assumption Agreement (Single 
Family Housing Loans),’’ for SFH 
Loans. 

(1) Agreement. Form FmHA or its suc-
cessor agency under Public Law 103–354 
465–5, ‘‘Transfer of Real Estate Secu-
rity,’’ will be completed to reflect the 
agreement between the transferor and 
the transferees. This agreement will 
not be completed for farmer program 
loan borrowers until the borrower has 
received attachment l of exhibit A of 
subpart S of part 1951 of this chapter. 

(2) Assignment. If an insured loan is 
involved, the Finance Office will have 
the note assigned to the insurance fund 
when the assumption agreement 
changes the terms of the note. 

(3) Amount assumed. All transfers will 
be based on present market value. 
When the total secured FmHA or its 
successor agency under Public Law 103– 
354 debt(s) exceeds the present market 
value, the transferee will assume an 
amount of principal and interest equal 
to the present market value as deter-
mined under § 1965.26 (a)(2) of this sub-
part, less prior liens and any author-

ized costs. Otherwise, the transferee 
will assume the total FmHA or its suc-
cessor agency under Public Law 103–354 
secured debt(s). The unpaid principal 
balance and accrued interest will be 
shown in Table I of Form FmHA or its 
successor agency under Public Law 103– 
354 1965–13 and the accrued interest will 
be computed from Form FmHA or its 
successor agency under Public Law 103– 
354 451–26, ‘‘Transaction Record,’’ or ob-
tained from the monthly payment ac-
count Status Report. Balances may be 
confirmed through the field office ter-
minal system. The transferee will be 
informed of the amount of the prin-
cipal and interest owed, the total 
amount paid as of the closing date 
which has not been credited to the ac-
count, the amount that would be re-
quired to be paid to place the account 
on schedule as of the previous install-
ment due date, the amount of interest, 
if any, that accrued during a deferral 
period, and any accounts that must be 
paid to bring any monthly payments 
up to date. Whenever reasonably pos-
sible, any delinquency should be paid 
at the time of assumption. However, 
this is not required if the total FmHA 
or its successor agency under Public 
Law 103–354 debt to be assumed is with-
in the debt paying ability of the trans-
feree. If the transferor received a loan 
deferral under subpart S of part 1951 of 
this chapter, the interest that accrued 
during the deferral period must be paid 
by the time the transfer takes place, or 
such interest will be added to the loan 
principal and the loan must be assumed 
on ineligible terms. 

(4) Payment of costs. The payment of 
customary incidental costs appropriate 
to transfer of real estate will be the re-
sponsibility of the transferor and 
transferee. Costs may, for example, in-
clude real estate taxes, title examina-
tion, title insurance, abstracts, sur-
veys, reasonable attorney’s fees, real 
estate brokers fees and junior liens. 
State Directors may, in individual 
cases, approve the payment of trans-
feror’s costs by the transferee which 
are reasonable in amount and which 
the transferor cannot pay from per-
sonal funds provided: 

(i) Cash equity due the transferor (if 
any) is applied first to payment of 
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costs and the transferor will not be re-
ceiving any cash payment above costs. 

(ii) Payment of any junior liens by 
the transferee does not exceed $5,000. 

(iii) Real estate commission does not 
exceed the customary rate for the type 
of property for the area. 

(iv) The transferee’s personal funds 
equal to the transferee’s costs, includ-
ing the transferor’s costs to be paid by 
the transferee, and transferor’s equity 
(if any) will be held in escrow by an 
FmHA or its successor agency under 
Public Law 103–354 designated closing 
agent for disbursing at closing of the 
transfer. 

(v) The payment of the costs by the 
transferee is advantageous to the gov-
ernment. The probability of fore-
closure, voluntary conveyance, mainte-
nance and disposal of the security will 
be considered in making the deter-
mination. 

(5) Assumption on same terms. In the 
following situations only, the debt will 
be assumed on the same terms as in the 
original note. The interest rate, final 
due date, account status (current, de-
linquent, ahead of schedule) and repay-
ment schedule will not be changed at 
the time of the assumption. The inter-
est rate and repayment schedule may 
be changed after the assumption, in ac-
cordance with FmHA or its successor 
agency under Public Law 103–354 loan 
servicing regulations. Form FmHA or 
its successor agency under Public Law 
103–354 1965–13 will be processed via the 
FmHA or its successor agency under 
Public Law 103–354 field office terminal 
system. Except as noted below, Form 
FmHA or its successor agency under 
Public Law 103–354 460–9, will be exe-
cuted by the assuming parties. The 
name, case number, and address, as ap-
plicable, will be changed to that of the 
transferees on the Finance Office 
records. In each of the following situa-
tions, Forms FmHA or its successor 
agency under Public Law 103–354 465–5 
and 460–9 must be prepared and distrib-
uted in accordance with the applicable 
FMI. 

(i) EM actual loss loans may be as-
sumed on the same terms by those who 
were actually involved in the operation 
at time of the loss and meet one of the 
following requirements: 

(A) If an individual received the ac-
tual loss loan, the transferee must be 
either an individual who is an imme-
diate family member of the borrower 
or an entity which is made up of only 
immediate family members of the bor-
rower. Such a transferee can assume 
the entire amount of the actual loss 
loan on the same terms. 

(B) If a partnership on a joint oper-
ation received the actual loss loan, the 
transferee must be either a partner or 
a joint operator who was a partner or 
joint operator in the partnership or 
joint operation at the time the actual 
loss loan was made, or an entity which 
is made up of only those who were 
partners in the partnership or joint op-
erators in the joint operation at the 
time the actual loss loan was made. 
Such transferees can assume the entire 
amount of the actual loss loan on the 
same terms. 

(C) If a corporation/cooperative re-
ceived the actual loss loan, the trans-
feree must be either a stockholder/ 
member who was a stockholder/mem-
ber of the corporation/cooperative at 
the time the actual loss loan was made 
or an entity which is made up of only 
stockholders/members who were stock-
holders/members of the corporation/co-
operative at the time the actual loss 
loan was made. Such transferees can 
assume on the same terms only that 
portion of the actual loss loan equal to 
the transferee’s percentage of owner-
ship in the corporation/cooperative (or, 
in the case of an entity transferee, the 
combined percentages of the individual 
stockholders/members). 

(ii) A deceased borrower’s spouse, 
other relative or joint tenant who did 
not sign the note but who acquires 
title to the property will be allowed to 
assume the loan on the same terms. 
Form FmHA or its successor agency 
under Public Law 103–354 465–5 will not 
be completed. 

(iii) When one of the jointly liable in-
dividual borrowers withdraws from the 
operation and conveys his/her interest 
in the security to the remaining bor-
rower, who will repay the total indebt-
edness, and assumption agreement is 
not required. This paragraph does not 
apply to partners in a partnership, 
joint operators in a joint operation, 

VerDate Aug<04>2004 15:24 Jan 18, 2005 Jkt 205025 PO 00000 Frm 00332 Fmt 8010 Sfmt 8010 Y:\SGML\205025T.XXX 205025T



333 

RHS, RBS, RUS, FSA, USDA § 1965.27 

stockholders in a corporation or mem-
bers of a cooperative. The previous 
joint owner will be released from liabil-
ity for the indebtedness by completing 
Parts 1 and 3 of Form FmHA or its suc-
cessor agency under Public Law 103–354 
1965–8, ‘‘Release from Personal Liabil-
ity,’’ provided: 

(A) A divorce decree or property set-
tlement document did not make the 
withdrawing party responsible for loan 
payments; 

(B) The withdrawing party’s interest 
in the security is conveyed to the per-
son with whom the loan will be contin-
ued; and 

(C) The person with whom the loan 
will be continued has adequate repay-
ment ability. 

(iv) As immediate family member of 
an individual borrower who wants to 
assume a debt with the existing bor-
rower(s) may do so on the same terms. 
After the transfer, the assuming family 
member may own the property jointly 
with the existing borrower(s) or subject 
to a life estate of the existing bor-
rower. Also, an entity which is made 
up of only the individual borrower and 
the borrower’s immediate family mem-
bers may assume on the same terms 
the entire amount of a loan received by 
the individual borrower. Title to the 
real estate security would have to be 
transferred to the entity. 

(v) If there is only one stockholder/ 
member/partner/joint operator of a cor-
poration/cooperative/partnership/joint 
operation who is personally liable on 
the note, and that stockholder/member/ 
partner/joint operator withdraws from 
the operation or dies, all of the remain-
ing individuals will be required to as-
sume personal liability on the loan(s) 
or else the transfer will not be ap-
proved. A Form FmHA or its successor 
agency under Public Law 103–354 465–5 
does not have to be processed unless 
title to the real estate is transferred. 

(vi) If a stockholder/member/partner/ 
joint operator or another corporation/ 
cooperative/partnership/joint operation 
buy out the ownership interest of the 
other stockholders/members/partners/ 
joint operators and continues to oper-
ate the farm; and if the remaining 
stockholder(s)/member(s)/partner(s)/ 
joint operator(s) is not personally lia-
ble on the note(s), that stockholder(s)/ 

member(s)/partner(s)/joint operator(s) 
will be required to assume personal li-
ability on the loan(s) or else the trans-
fer will not be approved. A Form 
FmHA or its successor agency under 
Public Law 103–354 465–5 does not have 
to be processed unless title to the real 
estate is transferred. 

(vii) New stockholders/members/part-
ners/joint operators entering the cor-
poration/cooperative/partnership/joint 
operation will be required to assume 
personal liability on the loan or else 
the transfer will not be approved. A 
Form FmHA or its successor agency 
under Public Law 103–354 465–5 does not 
have to be processed unless title to the 
real estate is transferred. 

(6) Loan type. The type(s) of loan will 
remain the same for all loans except 
that loans which are transferred to in-
eligible applicants will be classified as 
NP. 

(7) Transfer of a portion of the security. 
Generally, title to all FmHA or its suc-
cessor agency under Public Law 103–354 
real estate security, including any 
water, access, development or other 
rights, must be conveyed to the trans-
feree not later than the date of closing 
of the transfer. However, a transfer of 
a portion of the FmHA or its successor 
agency under Public Law 103–354 real 
estate security with an assumption of 
the total indebtedness may be approved, 
provided: 

(i) The portion of the FmHA or its 
successor agency under Public Law 103– 
354 security transferred has a present 
market value at least equal to the 
total indebtedness owed by the bor-
rower or such indebtedness is reduced 
by a cash payment to the present mar-
ket value of the property; 

(ii) The transaction is advantageous 
to the Government; and 

(iii) In cases of SFH loans, the por-
tion of the property improved with 
SFH funds is conveyed to the person 
assuming the SFH loan. 

(iv) The security retained by the 
transferor will be released from the 
Government’s lien. The transferor will 
be released from liability if the condi-
tions of paragraph (f) of this section 
are met. 

(8) Partial transfer and assumption. 
When a request is made by a borrower 
to transfer a portion of the real estate 
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security the transferee must assume an 
amount which meet the requirements 
of paragraph (b)(3) of this section. The 
considerations for approval will be as 
set forth in § 1965.13(b) of this subpart. 
Whole notes must be assumed; notes 
cannot be split. The portion of the se-
curity transferred will be released from 
the transferor’s mortgage by partial re-
lease. When the assumption is by an el-
igible transferee, or by an ineligible 
transferee on terms of 5 years or less, 
the transferor may be released of li-
ability on the loans assumed. The 
transferor will not be released of liabil-
ity when the transferee is ineligible 
and terms exceed 5 years. Before ap-
proving a partial transfer and assump-
tion it must be determined that the 
transaction is necessary for the bor-
rower to establish a debt structure 
compatible with repayment ability, 
management ability or other limiting 
factor such as health, labor or markets 
available. 

(9) Multiple sales and assumptions. 
When a request is made by a borrower 
to transfer the real estate security as 
parcels to two or more transferees with 
each assuming a portion of the debt, 
the County Supervisor may send the 
proposed action to the State Director 
for consideration if the County Super-
visor recommends that the transaction 
would be advantageous to the Govern-
ment. The total debt owed on all out-
standing notes must be assumed by the 
transferees even though a portion of 
the security may be retained by the 
transferor. The County Supervisor will 
submit to the State Director the com-
plete factual information concerning 
the transaction, including appraisal re-
ports showing the present market 
value of each portion to be transferred; 
value of the total unit before subdivi-
sion; the amount of indebtedness to be 
assumed by each transferee; and the 
cases file with other pertinent informa-
tion outlining the reasons for the pro-
posed actions. If approved by the State 
Director, new security instruments 
will be required for each transferee at 
closing and any security retained by 
the transferor will be released from the 
Government lien. This policy is to per-
mit transfer to two or more transferees 
when the transferor owes more than 
one note evidencing indebtedness or 

the indebtedness on one note is to be 
divided between transferees. OGC guid-
ance will be requested in these case to 
ensure enforceable liens are obtained. 

(10) Dual security. When the ac-
count(s) is secured by both chattels 
and real estate, all the chattel security 
must be transferred, sold or liquidated 
by the time of the transfer of real es-
tate, except that in cases of EM, EE, or 
SL security, the real estate security 
may be transferred without transfer or 
liquidation of the chattel security upon 
prior approval of the National Office. 

(11) Consent of other lienholders. Writ-
ten consent to a proposed transfer and 
assumption must be obtained if re-
quired by any other lienholder(s). 

(12) Junior liens. When the full 
amount of the FmHA or its successor 
agency under Public Law 103–354 debt 
is assumed, there must be no liens, 
judgments, or other claims against the 
security which are junior to any FmHA 
or its successor agency under Public 
Law 103–354 liens being assumed unless 
the State Director determines that the 
liens, judgments, or claims will not ad-
versely affect the Government’s secu-
rity interests and that the transferee’s 
ability to pay the FmHA or its suc-
cessor agency under Public Law 103–354 
debt will not be impaired. When less 
than the full amount of the FmHA or 
its successor agency under Public Law 
103–354 debt is being assumed, there 
must be no liens, judgments, or other 
claims against the security which are 
junior to any FmHA or its successor 
agency under Public Law 103–354 loans 
being assumed. 

(13) Loans. A loan for which the 
transferee is eligible may be made in 
connection with a transfer, subject to 
the policies and procedures governing 
the type of loan being made. When the 
transfer is being made to an eligible FO 
applicant, FO loan funds may be used 
to pay for the equity in the property 
being transferred. When real estate se-
curity for an SFH loan is transferred to 
a person eligible under subpart A of 
part 1944 of this chapter for an SFH 
loan to purchase the real estate, SFH 
loan funds may be used to pay for the 
equity in the property being trans-
ferred other than income-producing 
land or buildings. In lieu of a subse-
quent loan of the kind involved, the 
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Government’s lien may be subordi-
nated to enable the transferor to take 
a first mortgage, or permit another 
lender to take a first mortgage, in re-
turn for furnishing the funds needed in 
connection with the transfer. In these 
cases, the subordination will be proc-
essed in accordance with the applicable 
provisions of § 1965.12 of this subpart. 
For other than SFH loans, the trans-
feror may convey title to the property 
by warranty deed or by purchase con-
tract or similar instrument which 
meets the conditions of § 1943.16 (a)(3) 
of subpart A of part 1943 of this chap-
ter. Prior lienholder’s agreements will 
be obtained in accordance with subpart 
B of part 1927 of this chapter. When 
necessary to settle a divorce action, a 
subsequent loan may be made, or a sub-
ordination may be granted to permit 
the remaining borrower to obtain a 
loan in an amount not to exceed the 
equity in the property provided the 
purchase of land is an authorized loan 
purpose or the subordination is in ac-
cordance with § 1965.12 of this subpart. 
(Also see § 1965.11(d) of this subpart.) 

(14) Payments. When a payment is 
made to the transferor in connection 
with the transfer and assumption, and 
the full amount of the FmHA or its 
successor agency under Public Law 103– 
354 secured debt is not being assumed 
and other FmHA or its successor agen-
cy under Public Law 103–354 debts owed 
by the transferor are not adequately 
secured, the State Director may, as a 
condition of approving the transfer, re-
quire that all or a part of any payment 
be applied on the debts. 

(15) Down payment. An eligible trans-
feree who is financially able, will be re-
quired to make a downpayment on the 
FmHA or its successor agency under 
Public Law 103–354 secured debts. When 
a downpayment is required it will be 
collected at closing. 

(16) Date. The effective date of the as-
sumption will be the date on which 
Form FmHA or its successor agency 
under Public Law 103–354 1965–13 is 
signed. 

(17) Nondiscrimination assurance. 
When the property transferred will 
continue to be used for the same or a 
similar purpose, and the assistance was 
subject to the Civil Rights Act of 1964 
and subpart E of part 1901 of this chap-

ter which prohibits discrimination on 
the basis of race, color, national origin, 
handicap, age, religion, marital status, 
or sex in programs or activities receiv-
ing Federal financial assistance, the 
transferees must agree to comply with 
requirements of the statute and the 
regulation. The transferee will be re-
quired to sign a Form 400–4, ‘‘Assur-
ance Agreement.’’ 

(18) Recapture of subsidy. Recapture of 
SFH subsidy in connection with as-
sumption will be as provided in subpart 
I of part 1951 of this chapter. 

(19) [Reserved] 
(20) Environmental requirements. Appli-

cable provisions of subpart G of part 
1940 of this chapter are met, as well as 
those requirements found in exhibit M 
to subpart G of part 1940. 

(21) Form FmHA or its successor 
agency under Public Law 103–354 1910– 
11, ‘‘Applicant Certification, Federal Col-
lection Policies for Consumer or Commer-
cial Debts.’’ For all transfers, the Coun-
ty Supervisor must review Form 
FmHA or its successor agency under 
Public Law 103–354 1910–11, ‘‘Applicant 
Certification, Federal Collection Poli-
cies for Consumer or Commercial 
Debts,’’ with the applicant. A copy of 
the signed and dated form will be given 
to the applicant and the original placed 
in the loan docket. 

(c) Assumption of loans by eligible 
transferees—(1) Eligibility. A loan may 
be assumed on eligible terms by an ap-
plicant (including an entity applicant) 
who meets all of the eligibility and 
loan purpose requirements for the type 
of loan being assumed or whose situa-
tion after the transfer of the real es-
tate will satisfy the eligibility and 
loan purpose requirements. Eligibility 
and loan purpose requirements can be 
found in the loan making regulations 
applicable to the type of loan being as-
sumed. (See paragraph (b)(5) of this 
section for a list of situations in which 
the debt can be assumed on the same 
terms as in the existing note.) Eligible 
applicants can assume loans so long as 
their FmHA or its successor agency 
under Public Law 103–354 principal and 
interest indebtedness after the assump-
tion does not exceed the maximum 
loan limits for the type(s) of loan(s) in-
volved. Loans may also be assumed on 
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eligible terms under the following con-
ditions: 

(i) SFH assumptions. An applicant who 
is eligible for SFH assistance under 
subpart A of part 1944 of this chapter 
may assume a low-or-moderate, or an 
above-moderate income SFH loan. An 
above-moderate loan assumed by a low- 
or-moderate applicant will be reclassi-
fied and serviced as a low-or-moderate 
loan. Where a property securing an 
SFH loan is located in an area which 
has been redesignated from rural to 
nonrural, the loan may be transferred 
without regard to the nonrural des-
ignation. 

(ii) NP loan. An NP loan may be as-
sumed by an applicant who is deter-
mined eligible for an FO loan if the 
property is a suitable farm tract, or an 
applicant eligible for an SFH loan if 
the property is a suitable dwelling on a 
farm or non-farm tract. When closing 
the assumption, the loan will be reclas-
sified as ‘‘FO’’ or ‘‘SFH’’, as applicable. 
See subpart J of part 1951 of this chap-
ter. 

(iii) EE, SL, and other type loans no 
longer being made. EE, SL, and other 
type loans no longer being made may 
be assumed: 

(A) Subject to the FO loan limita-
tions and rates and terms set forth in 
subpart A of part 1943 of this chapter 
by an immediate family member of an 
individual borrower, an immediate 
family member of any partner of a 
partnership, joint operator of a joint 
operation, stockholder of a corporation 
or member of a cooperative, an entity 
which is made up of only immediate 
family members of an individual bor-
rower, or an entity which is made up of 
only immediate family members of any 
partner(s), joint operator(s) stock-
holder(s) or member(s). 

(B) Subject to the FO loan limita-
tions and rates and terms set forth in 
subpart A of part 1943 of this chapter 
by an applicant who is determined eli-
gible for an FO loan if the property has 
a suitable farm tract, or by an appli-
cant eligible for an SFH loan if the 
property has a suitable dwelling on a 
farm or non-farm tract. When closing 
an assumption under this paragraph or 
paragraph (A) above, the loan will be 
reclassified as ‘‘FO’’ or ‘‘SFH,’’ as ap-
plicable. 

(C) On ineligible rates and terms in 
accordance with paragraph (d) of this 
section for all other transferees. The 
ineligible term assumption(s) will be 
serviced in accordance with § 1965.34 of 
this subpart. 

(iv) EM actual loss loans. See para-
graph (b)(5)(i) of this section. 

(v) Other loan types currently being 
made—(A) Individual transferees. If real 
estate security is transferred to an in-
dividual who meets all of the eligi-
bility requirements and loan purpose 
requirements for the type of loan being 
assumed, the loan may be assumed on 
eligible terms. This applies to transfers 
of real estate from individual bor-
rowers and from entity borrowers, in-
cluding entities in which the transferee 
had an interest. 

(B) Entity transferees. If real estate se-
curity is transferred to an entity which 
meets all of the eligibility require-
ments and loan purposes requirements 
for the type of loan being assumed, the 
loan may be assumed on eligible terms. 

(C) EM non-actual loss loans (if cur-
rently being made). These loans can be 
assumed on eligible terms. The loan 
making regulation requirement that an 
applicant must have suffered an actual 
loss in order to be eligible for a non-ac-
tual loss loan does not apply, for the 
purposes of this paragraph. If EM non- 
actual loss loans are not currently 
being made, refer to (c)(1)(iii) of this 
section. 

(2) Rates and terms. Except as pro-
vided in paragraph (b)(5) of this section 
and in this paragraph, an applicant 
may request the interest rate charged 
by the agency to be the lower of the 
rate in effect at either the time the as-
sumption is approved or closed. If the 
applicant does not indicate a choice, 
the assumption will be closed at the 
rate in effect at the time of loan ap-
proval. Interest rates are specified in 
agency National Office issuances 
(available in any agency office) for the 
type loan involved. The approval offi-
cial will approve the assumption by 
executing and delivering a copy of 
Form RD 1940–1, ‘‘Request for Obliga-
tion of Funds,’’ to the assuming party. 
The field office will process the as-
sumption via the field office terminal 
system in accordance with Form 1965– 
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13. The repayment period will not ex-
ceed the repayment period for a new 
loan of the type involved; for example, 
FO—40 years, OL—7 years, EM—de-
pends on loan purpose and SFH—33 
years. An NP loan will be considered an 
FO or SFH loan as appropriate, if the 
applicant and the property meet the re-
quirements of paragraph (c)(1) of this 
section. Above-moderate loans as-
sumed by low-or moderate-income ap-
plicants will be assumed at the current 
low- or moderate-income SFH interest 
rate. (See exhibit C to subpart A of 
part 1944 for income categories). See 
subparts A of parts 1941 and 1943 of this 
chapter for the definition of a limited 
resource applicant and an explanation 
of limited resource eligibility criteria; 
FO and OL loans may be assumed at 
the current rate in effect for limited 
resource loans if the applicant is a lim-
ited resource applicant. 

(d) Assumption of loans by ineligible 
transferees. When a borrower sells or 
proposes to sell the real estate security 
to a person(s) or entity not eligible to 
assume the debt under paragraph (b)(5) 
or (c) of this section, the debt may be 
assumed on NP terms in accordance 
with subpart J of part 1951 of this chap-
ter. No assumption can be approved if 
the transferee has been liable for any 
Farm Loan Program (FLP) loan or 
loan guarantee which was reduced or 
terminated in a manner resulting in a 
loss to the Government. 

(e) Consent of FmHA or its successor 
agency under Public Law 103–354 not re-
quired to transfer. When the agency 
mortgage(s) does not require the Gov-
ernment’s consent to the sale of the se-
curity and the borrower conveys or 
proposes to convey the security to a 
person who is ineligible or unwilling to 
assume the agency debt in accordance 
with paragraphs (c) or (d) of this sec-
tion, the Government will not consent 
to the sale. However, the sale cannot 
be used as a reason for liquidation. In 
such cases involving SFH loans, the 
County Supervisor will advise the 
State Director of the sale. If the SFH 
loan account is delinquent or the loan 
is otherwise in default, the County Su-
pervisor will also advise the State Di-
rector of the nature of the default and 
any specific plans that may have been 
made to correct the default. If the 

State Director decides to continue with 
the account, it will be serviced in the 
name of the original agency borrower, 
in the usual manner. In such cases in-
volving farmer program loans, they 
will be serviced in accordance with the 
provisions of subpart S of part 1951 of 
this chapter. 

(f) Release of transferor from liability. 
The borrower may be released from 
personal liability when all of the real 
estate security is transferred under 
paragraph (c) or (d) of this section and 
the total outstanding debt or that por-
tion of the debt equal to the present 
market value of the security is as-
sumed. Release shall not be granted to 
any borrower or cosigner who was lia-
ble for any FLP direct loan which was 
reduced or terminated in a manner re-
sulting in a loss to the Government. 
When the total outstanding debt is not 
assumed, any request for debt settle-
ment will be processed in accordance 
with subpart B of part 1956. 

(g) Processing transfers and assump-
tions of indebtedness. When the transfer 
is not within the County Supervisor’s 
approval authority, the docket with 
the transferor’s case file will be sent to 
the District Director or the State Of-
fice, as appropriate, for approval or dis-
approval. 

(1) Refund of unused funds, loan funds 
not advanced, transaction record. Unex-
pended funds in the supervised bank ac-
count will be applied as a refund unless 
FO, SW, RL, or EM security is trans-
ferred to an eligible applicant and the 
funds are needed for completing 
planned development. Any obligations 
of or request for loan funds not yet ad-
vanced will be cancelled. Form FmHA 
or its successor agency under Public 
Law 103–354 451–26, or the monthly pay-
ment account Status Report will be 
used to compute the unpaid balance 
due on the effective date of the trans-
fer. 

(2) Preparation and distribution of 
transfer docket. Loan docket processing 
and forms required will be the same as 
for an initial or subsequent loan of the 
type(s) involved. 

(i) Checking docket forms. When the 
transfer docket forms, including those 
applicable forms, shown in exhibit C 
(available in any FmHA or its suc-
cessor agency under Public Law 103–354 
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office) of this subpart have been com-
pleted, the approval official will deter-
mine that the proposed transfer con-
forms to the applicable procedural re-
quirements, each form is prepared cor-
rectly in accordance with the FMI or 
other appropriate instructions, and 
items such as names, addresses, and 
the amount of the indebtedness to be 
assumed are the same on all forms in 
which the items appear. 

(ii) Information on the availability of 
other credit. An eligible transferee must 
meet the ‘‘no credit elsewhere’’ re-
quirements for the type of loan being 
assumed. The County Supervisor will 
record in the running case record the 
pertinent information concerning the 
negotiations made by an eligible trans-
feree and the discussion by FmHA or 
its successor agency under Public Law 
103–354 personnel with the applicant’s 
creditors and other lenders. The inves-
tigation and availability of other cred-
it for eligible transferees will be docu-
mented as required for the kind of loan 
being assumed. This must be suffi-
ciently clear and adequate to establish 
that other credit is not available to 
pay the debt in full, which would make 
the transfer unnecessary. Any letters 
from lenders or other evidence which 
may have been obtained indicating 
that the applicant is unable to obtain 
satisfactory credit elsewhere will be in-
cluded in the loan docket. 

(iii) Transferor records. The trans-
feror’s copies of notes, mortgages and 
other instruments in connection with 
the security are to be made available 
to the transferee. 

(iv) Distribution of transfer docket 
forms. The necessary forms will be dis-
tributed in accordance with the appro-
priate loan processing regulation and 
the FMI for the form. See exhibit C 
(available in any FmHA or its suc-
cessor agency under Public Law 103–354 
office) of this subpart which identifies 
the FmHA or its successor agency 
under Public Law 103–354 forms that 
will be used as appropriate. 

(v) Other transfer docket items when 
applicable. Other transfer docket items 
may include a mortgage title policy, 
title evidence or report of lien search, 
foreclosure notice agreement, original 
or certified copy of deed to any prop-
erty to be taken as additional security, 

purchase contract or other instrument 
of ownership, and information on prior 
mortgage(s) and cosigner(s). When the 
County Supervisor is the approval offi-
cial, in lieu of including the document 
evidencing ownership, he or she may 
include a statement in the docket indi-
cating that the document has been 
seen and reviewed. When less than the 
total amount of the indebtedness is as-
sumed, the transferor’s financial state-
ment will be included. When an initial 
or subsequent loan is involved, include 
any additional forms required by the 
appropriate loan making regulation. 

(3) Collections and receipts. During the 
period that a transfer is pending in the 
County Office, payments received by 
the Finance Office will continue to be 
applied to the transferor’s account and 
Form FmHA or its successor agency 
under Public Law 103–354 451–26 will be 
forwarded to the County Office. When 
the County Supervisor has received a 
payment on the account which is not 
included in the latest transaction 
record or monthly payment account 
Status Report, the amount will be de-
ducted from the total amount of prin-
cipal and interest only when received 
in the form of currency and coin, treas-
ury check, cashier’s check, certified 
check, postal or bank money order, or 
bank draft (this figure will be based on 
the latest information available) before 
completing the assumption agreement 
and having it signed. The following will 
also be done: 

(i) Transaction record. When the bor-
rower has made a direct payment to 
the Finance Office and there is no 
record of the payment in the County 
Office, the account will be assumed on 
the basis of the latest record in the 
County Office. In those cases, the ap-
plication of the direct payment will be 
reversed from the account and the as-
sumption agreement will be processed 
in the Finance Office. The Finance Of-
fice will contact the County Supervisor 
to determine the disposition of the pro-
ceeds from the direct payment. 

(ii) Identification of payments. For 
payment received on the date of trans-
fer, Form FmHA or its successor agen-
cy under Public Law 103–354 451–2, 
‘‘Schedule of Remittances,’’ will be 
prepared to show ‘‘Transfer in process 
for account owed by (borrower’s name 
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and case number), to be transferred to 
(name of borrower and case number, if 
known).’’ If the borrower number por-
tion of the case number has not yet 
been assigned for a transferee, only the 
State and County portion of the case 
number will be shown. A statement for 
the information of the Finance Office 
will be attached to the assumption 
agreement showing the date of Form 
FmHA or its successor agency under 
Public Law 103–354 451–2 and the 
amount paid. 

(iii) Payment. When a payment is due 
on the assumption agreement shortly 
after the transfer is completed, the 
payment should, if possible, be col-
lected at the time of transfer and re-
mitted in the name of the transferee. 

(4) Farms and Home plans and financial 
statements. When an assumption will be 
for less than the amount of the indebt-
edness and a release of liability is in-
volved, a current financial and income 
statement of the transferor will be ob-
tained on Forms FmHA or its successor 
agency under Public Law 103–354 1944–3 
or FmHA or its successor agency under 
Public Law 103–354 431–2 or other plan 
of operation acceptable to FmHA or its 
successor agency under Public Law 103– 
354. 

(5) Appraisal report. Real estate ap-
praisals meeting the requirements of 
761.7 of this title will be obtained when 
the amount to be assumed is less than 
the full amount of the indebtedness, 
when required in connection with an 
initial or subsequent loan to be proc-
essed with the transfer, or when the 
loan approval official requests a cur-
rent appraisal. 

(6) [Reserved] 
(7) Property insurance. The transferee 

will obtain property insurance in ac-
cordance with the property insurance 
requirement for the loan(s) involved. If 
insurance is required, it may be ob-
tained either by transfer of the exist-
ing coverage by the transferor or by ac-
quisition of new coverage by the trans-
feree. The insurance company will be 
notified by the County Supervisor im-
mediately after completion of the 
transfer. When the full amount of the 
FmHA or its successor agency under 
Public Law 103–354 indebtedness is 
being assumed and an insurance pre-
mium has been advanced to the ac-

count, the transfer will not be com-
pleted until the amount of the pre-
mium has been charged to the trans-
feror’s account. 

(8) Title clearance and legal services. 
Title clearance and legal services for 
closing transfers will be accomplished 
in accordance with subpart B of part 
1927 of this chapter. When the original 
repayment terms are altered, it may be 
necessary to obtain a new mortgage 
from the transferee to continue FmHA 
or its successor agency under Public 
Law 103–354’s lien on the transferred 
real estate. The advice of OGC will be 
obtained on a state-by-state basis and 
implemented through State supple-
ments to provide for new mortgages 
when required, and to further provide 
instructions on whether the original 
mortgage should be released. Title 
clearance and legal services for the 
above transfer(s) are not required when 
the interest of anyone liable on the 
note is conveyed to another liable on 
the note who assumes the total indebt-
edness on the same terms, provided a 
subsequent loan or subordination is not 
involved. For all other kinds of trans-
fers, title clearance and loan closing 
services will not be required unless the 
approval official, with the advice of 
OGC, determines that the services are 
needed to maintain FmHA or its suc-
cessor agency under Public Law 103– 
354’s security position or for other rea-
sons. If another mortgagee’s mortgage 
requires the mortgagee’s consent to 
the transfer, consent will be obtained. 

(9) Assumption agreements, releases 
from personal liability, receipts. When the 
full amount of the debt is assumed or a 
release from personal liability is other-
wise approved under this subpart and 
all of the security is being transferred, 
Forms FmHA or its successor agency 
under Public Law 103–354 1965–13; 460–9 
(as applicable); 451–1, ‘‘Acknowledg-
ment of Cash Payment;’’ and 1965–8, 
will be prepared and distributed ac-
cording to the FMI. 

(h) Transfer of security without FmHA 
or its successor agency under Public Law 
103–354 consent or approval. When a bor-
rower transfers or proposes to transfer 
real estate security to another party 
and FmHA or its successor agency 
under Public Law 103–354 is unable or 
unwilling to approve the transferee as 
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either an eligible or ineligible appli-
cant, the conveyance cannot be used as 
the basis for liquidation if the bor-
rower’s spouse or children become the 
owner of the property or if an 
intervivos trust becomes the owner of 
the property so long as the borrower is 
a trust beneficiary and there is no 
change in occupancy of the property. If 
the transfer is to someone other than a 
spouse, child or intervivos trust and 
the Agency determines that it is not in 
the best interest of FmHA or its suc-
cessor agency under Public Law 103–354 
to liquidate to the loan(s) in accord-
ance with § 1965.26 of this subpart, the 
following actions will be taken in order 
listed: 

(1) The Agency will advise the State 
Director of the transfer or proposed 
transfer of the security and reasons 
why FmHA or its successor agency 
under Public Law 103–354 cannot ap-
prove the transferee as eligible or ineli-
gible. Complete details of the transfer 
conditions, terms and consideration 
will be submitted to the State Director 
with the borrower (transferor) file. 
Current information on status of the 
loan(s) owed FmHA or its successor 
agency under Public Law 103–354 and of 
any debts owed other lenders on the 
property will be included with a cur-
rent appraisal of the FmHA or its suc-
cessor agency under Public Law 103–354 
security and security equity position. 
The appraisal will be completed in ac-
cordance with § 761.7 of this title. The 
Agency will consider the following: 

(i) Reasons why continuation of the 
loan would be in the best interest of 
the Government. 

(ii) The effect continuation of the ac-
count will have on the FmHA or its 
successor agency under Public Law 103– 
354 program in the area. 

(iii) Comments and opinion on ade-
quacy of security and ability of trans-
feror to pay the FmHA or its successor 
agency under Public Law 103–354 debt. 

(2) The State Director will review all 
information submitted and request ad-
ditional information needed to reach a 
decision. This includes advice of OGC. 
After deciding, the State Director will 
either: 

(i) Return the file to the Agency with 
instructions to proceed with liquida-
tion of the account in accordance with 

§ 1965.26(b) of this subpart and state 
reasons for the decision; or 

(ii) Return the file to the Agency 
stating reasons for the decision and 
giving consent to continue the account 
as an NP loan with instructions for ob-
taining liability of the transferee, 
maintaining security position and fu-
ture servicing. If FmHA or its suc-
cessor agency under Public Law 103–354 
is adequately secured and the entire 
FmHA or its successor agency under 
Public Law 103–354 debt will be paid in 
5 years or less from date of the trans-
fer, the borrower-transferor can be re-
leased of liability under paragraph (f) 
of this section and the account serviced 
in the name of the transferee. If the en-
tire FmHA or its successor agency 
under Public Law 103–354 debt will not 
be paid within 5 years from date of the 
transfer, the borrower will not be re-
leased of liability, the account will 
continue to be serviced in the bor-
rower’s name and the borrower will re-
main liable for the debt under the 
terms of the security instruments. Ad-
vice of OGC will be obtained as needed 
to determine the borrower’s continued 
liability and adequacy of security. 

[51 FR 4140, Feb. 3, 1986, as amended at 51 FR 
6735, Feb. 26, 1986; 51 FR 13483, Apr. 21, 1986; 
51 FR 40787, Nov. 10, 1986; 51 FR 45440, Dec. 18, 
1986; 53 FR 7339, Mar. 8, 1988; 53 FR 35797, 
Sept. 14, 1988; 54 FR 29333, July 12, 1989; 56 FR 
3396, Jan. 30, 1991; 56 FR 12646, Mar. 27, 1991; 
56 FR 15831, Apr. 18, 1991; 56 FR 67484, Dec. 31, 
1991; 58 FR 44752, Aug. 25, 1993; 58 FR 52654, 
Oct. 12, 1993; 60 FR 28321, May 31, 1995; 62 FR 
10159, Mar. 5, 1997; 64 FR 62569, Nov. 17, 1999; 
66 FR 7568, Jan. 24, 2001; 68 FR 7701, Feb. 18, 
2003] 

§§ 1965.28–1965.30 [Reserved] 

§ 1965.31 Taking liens or real estate as 
additional security in servicing 
FmHA or its successor agency 
under Public Law 103–354 loans. 

Additional liens will not be taken for 
other loans on marginal land used for 
the production of softwood timber if 
the land is presently securing an ST 
loan. 

(a) Liens. When taking real estate as 
additional security, the best lien ob-
tainable will be taken on any real es-
tate owned by the borrower, including 
any real estate which already serves as 
security for another loan. Normally, 
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